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Providing Media Law Support
for MAB Members

• Defamation, Privacy and Related Claims

• Prepublication and Prebroadcast Review

• Newsgathering and Access Issues

• Freedom of Information Act

• Reporter’s Privilege

• Prior Restraint

• Subpoena Defense

• Intellectual Property

• Artificial Intelligence

• Augmented/Virtual Reality & New Digital Media

• Established in 1931.

• 230+ attorneys.

• Nine offices across MI.



• Purpose: To drive traffic, viewer/listener 
engagement, enhance brand visibility, etc.

• Several potential regulators, including:
• FTC;
• FCC;
• Congress;
• Postal Service;
• Attorney General;
• State Gambling Commissions;
• State Laws; and
• Others.

Overview of Sweepstakes & Contests

Consumer sales promotions are 
subject to a “regulatory maze”

• Sweepstakes = Chance

• Contests = Skill or Effort



• Federal and state laws prohibit lotteries (except state-run 
lotteries). Therefore, your contest or promotion must be carefully 
structured to avoid being classified as a lottery.

• This is not a matter of simply titling the promotion a “sweepstakes” 
as opposed to a “lottery.” It is extremely important to ensure you do 
not meet all three elements of an illegal lottery.

Not A Lottery

ELEMENTS OF A LOTTERY

(1) An award of a 

prize;

(2) Results 

determined by 

chance; and

(3) Consideration 

(which can be 

monetary or non-

monetary).



Element 1: Award of a Prize

• Anything of value offered to the contestant, for example:
• Cash prizes;
• Physical goods;
• Discounts/coupons;
• Free products/services;
• Experiential prizes;
• Memberships;
• Exclusive access.
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Element 2: Determined by Chance

• Selection based on chance rather than skill (e.g., 
being the eighth caller).

• Potential gray area: Does skill or chance play a greater role in 
determining the outcome?
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Element 3: Consideration

• Monetary Consideration: Pay to play (donation, purchase).

• Non-Monetary Consideration: Questionnaire, travel, 
disclosing information, etc. “Substantial effort or time.” (See 
FCC v ABC).

• Issues of Negating Consideration and Post Consideration
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• The FTC is the main federal agency overseeing sales promotions and 
advertising. Its key responsibilities are:

• Prescribing rules under the Federal Trade Commission Act;
• Investigating suspected violations; and
• Bringing lawsuits against companies engaged in illegal activities.

FTC as a Regulatory Body

Key Themes:
• No false or misleading statements.
• Clear and conspicuous disclosures.
• Substantiating claims made in promotions.



Phone/Text Promotions

Telemarketing Sales Rule 
(TSR):

• Applies to contests or 
sweepstakes 
communicated via 
telemarketing calls.

• Required Disclosures:
• No purchase or payment 

required to win or participate.
• A purchase or payment does 

not increase odds of winning.
• The odds of winning a prize.

Telephone Consumer 
Protection Act (TCPA):

• Relevant to mobile 
sweepstakes or contests 
where participants enter a 
contest via text message.

• Include “opt in” language 
with opportunity to opt out 
at anytime.



FCC Contest Rule



• Each state has its own laws relative to contests and 
sweepstakes. Generally, most states require that every 
contest and sweepstakes be governed by rules.

• Anticipating risk can help you avoid tort/contract/IP liability 
on top of the regulatory minefield.

State Regulations

• “Hold your Wee for a Wii” Radio 
Contest on KDND in Sacramento.



Selecting and Structuring Promotions

• Is my promotion a sweepstakes or a contest?

• Skill game vs. chance game

• Skill games:

• Set clear and objective judging criteria;
• Inform entrants of the criteria before they participate;
• Ensure judges are qualified to apply the criteria and evaluate all entries consistently;
• Resolve any ties between contestants based on skill;
• Be aware that some states have stricter rules for distinguishing between skill-based 

and chance-based promotions.

• Am I asking my audience for user-generated content?

• Did I include necessary disclosures regarding use of third-party content?

• Require a signed release?



Drafting Rules

• Basic items to include, at a minimum:
• Eligibility criteria (e.g., age) and exclusions (e.g., family of sponsor employees)
• Clear instructions for all entry methods, including submission details for contests
• Start and end dates, including times and time zone if needed
• Full description of prizes, quantity, and approximate retail value
• How and when the winner list can be obtained
• Sponsor’s corporate name and physical address
• Criteria for selecting winners
• Tie-breaking method, or equal prize value if required by state law

• Additional Protective Provisions:
• No purchase necessary

• Alternate form of entry

• Right to cancel or modify

• Release

• Limitation of liability

• Right to substitute

• Forum selection clause

• Errors clause

• Time zone that controls entry deadline

• Privacy policy

• Geographic limitations

• Social media disclaimers

• Trademark/copyright



Best Practices

• Clear and Comprehensive 
Rules

• Compliance with 
Federal/State Laws and 
Regulations

• Transparency and 
Communication

• Watch for Emerging Issues
• Using AI in Promotions
• Social Media Promotions
• International Promotions





Media Law Updates
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